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QUESTIONS INVOLVED

Amici accept Respondent's statement of ques-
tions involved.

STATEMENT OF FACTS

Amici accept Respordent's statement of facts.

INTEREST OF AMICI CURIAE

The American Orthopsychiatric Association is
an interdisciplinary organization of 4,000 members
including psychiatrists, social workers, educators
ard allied professionals concerned with the prob-
lems, causes amd treatment of abnormal behavior.
The National Association of Criminal Defense Law-
yers is a professional organization of 1,500
attorneys, a principal purpose of which is to pro-
mote the proper administration of criminal jus-
tice. The National Association of Social Workers
is an organization of 70,000 professional social
workers devoted to the advancement of sound public
policy for social work consumers as well as pro-
fessionals. The Wisconsin Chapter has 1,800
members. The National Iegal Aid and Defenders
Association is an organization of legal services
and public defenders programs which is dedicated
to equal justice for all Americans.

Collectively, amici have a strong commitment
to the welfare of mentally handicapped persons
and to the upholding of their constitutional
rights.



ARGUMENT

Introduction

Although the rights of persons facing civil
comuitment to full due process safeguards is not
questioned in this case, equally vital issues
have been raised as to the meaning of same of
those rights and the means by which they should
be secured. Amici attach particular significance
in this case to the proper definition and imple-
mentation of the right to counsel. Courts are
consistently recognizing the right to treatment
of involuntarily confined non-criminals and the
need for judicial action to assure the provision
of quality treatment services. 1/ The weight
of implementing these essential rights falls on
mental institutions and members of the mental
health professions. Responsibility for assuring
adherence to due process safeguards and the pro—
vision of quality legal services rests upon legal
institutions and members of the legal profession.
Amici believe that the trial court in this case
properly recognized the special responsibility
of the Bench to guarantee mentally handicapped
persons no less in the way of high standards for
services from the legal profession than the law
requires of the mental health professions in the
provision of treatment services.

I. TIMPLEMENTATION OF THE CONSTITUTICONAL AND
STATUTORY RIGHT TO DILIGENT REPRESENTA-
TION BY ADVERSARY COUNSEL IN CIVIL COM-
MTTMENT PROCEEDINGS REQUIRES A DECIARATION
OF THE RESPONSIBILITIES OF DEFENSE COUNSEL.

In light of the constitutionally protected
rights at stake in civil commitment proceedings 2/

1/ E.q., Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir.
1974) 7 Daviy v. watkins, 384 F. Supp. 1196 (N.D.
Ohio 1974).

2/ As to the individual interests at stake in
these proceedings, see Note, "Developments in the
Iaw: Civil Commitment of the Mentally I11," 87

Harv. L. Rev. 1190 (1974).
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and the fact that civil commitment is a legal ad-
versary proceeding, not a medical one, 3/ this ap-
peal does not question the right to counsel of
persons facing civil comitment. Likewise, given
the factual record in this case, 4/ there is no
dispute as to the pervasive deprivation of the
right to counsel in Milwaukee County. Nor is
there any substantial dispute that, under the due
process clause of the fourteenth amendment and
Wisconsin law, the right to counsel means the right
to diligent adversary representation. 5/

3/ E.g., lessard v. Schmidt, 349 F. Supp. 1078
(E.D. Wisc. 1972), vacated, 414 U.S. 473 (1974),
on remand, 379 F. Supp. 1376 (E.D. Wis. 1974),

- vacated, 421 U.S. 957 (1975), on remard, F.

Supp. ___ (E.D. Wis., May 28, 1976); ggc_h_;%e
Baxley, 386 F. Supp. 378 (M.D. Ala. 1974;.
American Psychiatric Association agrees that

"any form of involuntary hospitalization should
provide full rights of due process...." American
Psychiatric Association, Position Paper on In-
voluntary Hospitalization of the Mentally I11,

130 Am. J. P i 392 (March 1973).
4/ Findings of Fact and Conclusions of law,
August 3, 1976.

5/ The new camitment statute at Section 51.20(4)
of the Wisconsin Statute provides the right to
"adversary counsel.” That same term was used in
lessard v. Schmidt, 349 F. Supp. at 1097-1100, in
establishing the right to a legal advocate as dis-
tinguished from a guardian ad litem. See also,
e.g., Lynch, supra note 3; Heryford v. Parker,

396 F.2d 393 (10th Cir. 1968). The anamalous sug-
gestion that defense counsel has an obligation to
advocate the state's interest in protecting so-
ciety ‘and in providing involuntary treatment to
mentally ill persons would create flagrant con- -
flict-of-interest situations. Petition for a
Declaratory Judgment, Exs. A and B.
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There is, however,.a clear. and urgent need for

this Court to declare the responsibilities of de-
fense counsel in civil commitment proceedings in
order to implement that right. This necessity
arises out of the absence of a tradition in the
legal profession of providing effective legal ser-
vices in camitment cases and extensive confusion
in the profession as to the proper role of de-
fense counsel in this context. 6/

This situation contrasts sharply with the
clearly defined role ard responsibilities of crim-
inal defense lawyers. That this Court recently
deemed it necessary and appropriate to pramilgate
standards for representation in the criminal area

6/ Wexler and Scoville, "Administration of Psy-
chiatric Justice: Theory and Practice in Arizona,"
13 Ariz. L. Rev. 1 (1971); Litwack, "Role of
Counsel in Civil Commitment Proceedings," 62
Calif L. Rev. 816, 818 (1974); Cohen, "The Func-
tion of the Attorney and the Camitment of the
Mentally I11," 44 Texas L. Rev. 424 (1956);
Andalman and Chambers, "Effective Counsel for
Persons Facing Civil Commitment: A Survey, a
Polemic and a Proposal," 45 Miss. L.J. 43, 73
(1974). The Code of Professional Responsibility
offers little guidance. Cannon 7, E~C7-1 states
that "The duty of a lawyer...is to represent his
client zealously within the bounds of the law";
however, E-C7-12 states, "If the disability of a
client...camel[s] the lawyer to make decisions
for his client, the lawyer should consider all
circumstances then prevailing and act with care
to safeguard and advance the interests of his
client.?! Thus the professional standards are
confusing, and fail to deal specifically with
civil commitment. They may suggest to some
lawyers that it is permissible to disregard the
client's express wishes.

L]
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(State v. Harper, 57 Wis. 2d 543, 205 N.W.2d 1
(1973)) underscores the painfully clear need for
similar standards in the field of civil commit-
ment.

In the Court's deliberations on the sub-
stance of standards 7/ for civil commitment de-
fense counsel, amici recommend consideration of
the following minimum responsibilities:

(a) Client Interviews: Defense counsel
should conduct an initial client interview
pramptly after appointment. It should be the
lawyer's role to explain camitment law and pro-
cedures, including the consequences of commit-
ment, to discuss the alternatives available to
the client, especially the possibility of place-
ment in a less restrictive setting in the cam-
munity, to determine the client's version of the
facts and to ascertain the client's wishes. Sub-
sequent conferences should be held as often as
necessary to explore all factors relevant to the
client's defense. Quesnell v. State, 83 Wash. 2d
224, 517 P.2d 568, 577 (1973); State v. Harper,
57 Wis. at 552.

7/ Paragraph (B) of the prayer for relief in
Respondents' Petiton for a Declaratory Judgment
indicates that counsel providing public represen-
tation should advocate the "right to treatment,"
thereby suggesting that defense counsel should
not. Amici believe that this matter should be
clarified to assure that counsel representing the
public advocates the state's police power inter-
ests in public safety and its parens patriae in-
terest in providing involuntary treatment to men-
tally ill persons who meet the criteria for com-
mitment. Defense counsel may well advocate the
client's right to treatment at the post-cammit-
ment stage.
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(b) Thorough Investigations: Thorough fac-
tual investigations are essential to minimally
acceptable representation. Powell v. Alabama,

287 U.S. 45, 58 (1932). Factual issues are
camonly open to dispute at civil comnitment hear-
ings. Under Wisconsin law, commitment must be
based, in part, on evidence of violent behavior

or evidence of an attempt or threat physically

to harm oneself or another. Wis. Stats. § 51.20
(1) (a). Independent investigation of the accuracy
of the complaining witness' allegations is as nec-
essary for the development of factual defenses
here as it is in criminal cases. State v. Harper,
57 Wis. at 553. -

A thorough investigation usually must also
include interviews of the committing doctors and
of family members. Hospital records should be ex-
amined and an independent expert examination sought.
Quesnell v. State, 517 P.2d at 576. A full psycho-
social evaluation should be obtained with a view
toward assessing the feasibility of less restric-
tive alternatives to comitment and hospitaliza-
tion; and all possible alternatives to commitment
should be fully explored. American Bar Foundation,
The Mentally Disabled and the Law at 62 (Brakel &
Rock eds. 197;); Andalman and Chambers, supra
note 6 at 57.

(c) Negotiations: Negotiations with hospital
staff, the camplainant, the client's family ard
the state's attarney should be pursued when and as
appropriate. The attorney's role includes repre-
sentation of his clients' interests whether or not
the case goes to trial. Argersinger v. Hamilton,
407 U.S. 25 (1972); wWallace v. Kern, 13 Crim. L.
Rep. 2243, rev'd on other grounds, 481 F.2d 621
(2d Cir. 1973).

(d) Protecting Procedural Rights: Defense
counsel must safeguard the procedural rights of the
client. He should, for example, challenge any com—
mitment petition not in campliance with Wisconsin

"‘"‘\u
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law. The advice and advocacy of counsel with regard
to pre-trial matters, e.g., whether to waive the
right to a jury trial, are essential. In re Gault,
387 U.S. 1, 36 (1966). -

(e) Effective Advocacy at Hearings: Repre-
sentation at the hearing itself requires traditional
advocate's skills. The lawyer should object to in-
admissible evidence and cross-examine witnesses who
favor comnitment, including hospital psychiatrists.
A primary area of dispute, in civil commitment
hearings is the issue of mental cordition. Often
the basis of expert testimony, the procedures used
to examine the client, or the bias of the expert
witness are open to question. 8/ Also, civil com-
mitment cases often turn on psychiatric predictions
of future dangerous behavior to which objection
should be made, and cross-examination of the testi-
fying psychiatrist on this crucial point can bring
out the uncertainty and unreliability of psychia-
trists' predictions of dangerous behavior. 9/

II. THE TRIAL COURT'S RETENTION OF CONTINUING
JURISDICTION IS NECESSARY TO INSURE THE PRO-
VISION COF EFFECTIVE ADVERSARY REPRESENTATICN
IN FUTURE COMMITMENT PROCEEDINGS IN MILWAUKEE
COUNTY .

As necessary and useful as a declaration of the
responsibilities of counsel would be, however, that

8/ Note, "The Role of Counsel in the Civil Com-
mitment Process: A Theoretical Framework," 84 Yale
L. J. 1540 (1975). A psychiatrist involved in
treating the client may want to keep the client
hospitalized because he believes treatment to be
desirable rather than because the client meets the
legal comitment standards. Id. at 1559.

9/ Psychiatric overprediction of dangerousness
is extremely well documented. See, e.g., Ameri-
can Psychiatric Association, Task Force Report

No. 8, Clinical Aspects of the Violent Individual
25 (July 1974) ("psychiatrists...too often predict
dangerousness....").
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important step alone would not provide sufficient
assurance that persons facing civil coamnitment pro-
ceedings in Milwaukee County would receive dili-
gent adversary representation. For the factual
record in this case does not present isolated in-
stances of ineffective assistance of counsel. It
shows that for a year arnd nine months there has
been a consistent pattern of no more than ritual-
istic observance of the right to counsel. Kent

. United States, 383 U.S. 541, 563 (1966). More-
over, it appears that for several years the whole
approach toward the provision of counsel in civil
camitment proceedings in Milwaukee County has not
been geared toward the provision of dlllgent ad-
versary counsel. 10/

Nor are the blatant violations of due process
which have been occurring in Milwaukee County by
any means unique. As several recent studies have
shown, they are typical of practices in civil com-
mitment proceedings in many parts of the country. 11/

This massive and systematic deprivation of the
constitutional right to counsel calls for the set-
ting of standards of representation, the development
of a plan for implementing the right to counsel and
continuing judicial oversight to assure that the
plan is effectively implemented. The retention of
continuing jurisdiction to develop, monitor and en—
force an award of systematic egquitable relief is a
well-established principle. 12/ The trial court in

10/ Dix, "Hospitalization of the Mentally Il1l in
Wisconsin: A Need for Reexamination," 41 Marquette
L. Rev. 1 (1967).
117 Wexler and Scoville, ra note 6 (Arizona);
Cohen, supra note 6 (Texas); Ardalman and Chambers,
ra note 6 (Illinois, Tennessee, Iowa).
12/ Swann v. Charlotte-Mecklenburg Board of Bdu-
cation, 402 U.S. 1 (1972); Baker v. Carr, 369 U.S.
186, on remand, 206 F. Supp. 341 (M.D. Tenn. 1962);
tt v. Sti , 344 F. Supp. 372, 387 (M.D. Ala.
1 nan Wyatt v. Aderholt, 503 F.2d
1305 (Sth Cir. 1974).
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this case was, therefare, unquestionably correct in
deciding to retain jurisdiction.

In the exercise of continuing jurisdiction for
the purpose of providing necessary relief, the trial
court will have to assure that a satisfactory plan
for the provision of campetent counsel is adopted
and guarantee that it is implemented effectively.
Based on amici's study of the problems affecting
the right to counsel in civil camitment proceed-
ings, they believe that a satisfactory plan should
include, at a minimum, the following elements:

1. Reasonable caseloads to make adequate
representation possible. 13/

2. Training and specialization to assure
prampt and effective legal services.

3. Adequate compensation to avoid a conflict
between counsel's monetary interests and the client's
right to diligent representation. 14/

4. Independence of counsel fram the control
by the judiciary and the providers of mental health
services to avoid conflicts of interest. 15/

5. Adequate recourse to appropriate mental
health professionals to prepare psychosocial eval-
uations needed to explore alternatives to hospital-
ization and camnitment and to assist in the

13/ Unreasonable caseloads have been a problem in
Milwaukee County (Findings of Fact and Conclusions
of Law, Y9y 48, 49).

14/ Under the present Milwaukee County rate of
$25 per case (Findings of Fact and Conclusions of
Law, § 10), "the only way an attorney can break
even is to do nothing and do it in volume." An-
dalman and Chambers, supra note 6 at 83. An
hourly rate or a system where salaried attorneys
hardle cases would be more likely to insure ef-
fective representation. Id. at 83.

15/ Litwack, supra note ® at 834.
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preparation ard presentation of the defense. 16/
6. Clear delineation of the role of counsel.

7. Monitoring to ensure effective implemen-—
tation.

The adoption and implementation of such a plan
is clearly necessary ard obviously demands the re-
tention of continuing jurisdiction.

CONCLUSION

For reasons set forth above, amici urge this
Court to affirm the judgment of the court below and
grant the petition for a declaratory judgment de-

claring standards for diligent adversary
in civil camitment proceedings.

RespecC tfully submitted,

Edward P. Scott

Jane Bloom Yohalem

Mental Health Law Project
1220 - 19th Street, N.W.
Washington, D.C. 20036

Counsel for Amici Curiae
Associations

16/ Andalman and Chambers, supra note 6 at 47;
Litwack, supra note 6 at 824-25. This element
may be effectively satisfied by the establishment
of comprehensive standards for effective repre-
sentation by this Court.
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